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1.Introduction:

In 1993, a year that saw how an economic recesserhed many EU countries —
even if it was a cyclical recession rather thanddtral, as evidenced by the recession we
are in since 2008 — the Eurofound - European Fdiwordéor the Improvement of Living
and Working Conditions published a Report & ‘implication du lieu du travail dans
linnovation technologique dans la Communauté Eémm&® Throughout its two
volumes, this Report relates the debate begunerptavious decade on the impact that
technological innovation has on workers and compaaypagement methods. It is a vast
work (around the main countries of the 17 that mBdeope back then) on the role of
participation of workers in different areas of thmeanagement of processes of
technological innovation (selection, starting updagvaluation), as well as the
experiences related to the problems linked to wopgticipation in different phases of
the production cycle, such as, for instance, imiing programmes or work organization.

The Report was made from the hypothesis that th& befence for the
competitiveness of European companies in the eega@fiomic globalization was to take
advantage of the potential for improvement offebgdinformation technologies. This
meant having more qualified personnel, capable sihgithese technologies, more
motivated and with a spirit of cooperation. To tkisd it was necessary to revisit the
hierarchical organizations that, based on the Tesglgroduction model, had been in
place in European companies, mainly in manufacgu@ompanies, but present in
services companies too. In short, the Report pamen unavoidable conclusion: that in
the era of globalization and global competition aisdpermanent pressure towards the
management of change (restructuring process, iioova.) it is urgent to discuss the
model of corporate governance and try to definectvis best suited to the challenge of
global competition. This means having to discussrtile of the different stakeholders
that made a company, and consequently, the furadtiprof the mechanics of worker
participation in the design of said model of cogiergovernance.

The thesis of the central role of worker participatin the model of corporate
governance can be found in European policies sineeEuropean Social Agenda laid
down by the Council of Nice 2000 (“the involvemeftemployees in company decision-

2 published in two volumes by “Office des publicasoofficielles des Communautés Europénnnes”. The
first one in the same, in 1993 iké's voies de la participatiGnauthored by D. Frdélich, C. Gill and H.
Kriegeren; the second one, in 1994, authored bynthegether with T.Beaupain, entitledQtiestions
relatives a la participation?”



making has become an essential part of the Comymimitainstreaming strategy in its
social policy agenda”).

In the context of a global economy, characterisgdpbrmanent change and
transnational competition, the term “innovationjrsfies better than any other the recipe
followed by corporations to face the challengeglobalization with success, a type of
response that combines in practice a medium angl term strategy with a production
model adapted to that strategy, where innovatiangeal shared by all. This has a clear
repercussion in the way of directing and managirggdroduction factor by definition —
the human capital of a company. The objective afovmtion requires from the
individuals that manufacture, serve and developgibeds and services offered by the
company, or at least, from the core workers, a lm#ipaof creation, mainly for the
innovation of the product, but also in the productiprocesses, in the organization
management, as well as in the identification bypipsential clients of the advantages
added to new products (marketing, etc.).

From the perspective of the organization of workg @pposite the hierarchy of
work relations typical of the Taylorist productiomodel, the evolution of the capitalist
model of production since the introduction of neechnologies has opened new
perspectives for a renewed model of labour relatibased on cooperation and collective
learning, more favourable to the free expression of workefavhich corporate social
networks are an example (for instance, Danone 2:18), other ways of working and
developing the collective intelligence of the camte efforf. These changes show the
way towards new forms of enhancing the labour facod places the individuals that
give life to the corporate busineg¢sorkers, suppliers or clients) at the heart of the
business corporate strategy.

3 See B. Segrestin et A. Hatchu&efonder I'entreprise(France: Editions du Seuil, 2012), 37.

4 S.Riot, «Vive la CoRévolution! Pour une société collaborativhttp://www.metiseurope.eu/vive-la-
corevolution fr 70 art 29599.html




In fact, this discourse is not far from that of @eMallet in the 1960s(les 30
glorieuses,during the French presidency of General De Gaulle)the wake of the
automatic industrial revolution (the intellectuatéword of the current technological or
digital revolution). The author observed then thargyes in the organization of work and
the rising of a new working class: next to the nfaoturing workers, there appears the
class of the technicians of design or project efficwith factory automation the functions
of the production chain disappear, and the taylarisnpany gives way to fewer and
more integrated production units, where exchangesng workers and between workers
and managers are higher and freer, where team mgpgkievails, the unifying vision of
the multitasking work. In this process, he urgesldhions to claim management control.

This paper refers to the role of worker participatin the definition of a capitalist
governance model best suited to the challengekeoétonomic globalization, and uses
the term “worker participation” or, technically tmeore appropiate term of “employee
participation”, to broadly refer to all forms of pioyee involvement in the management
of an enterprise (including diverse forms of infleeng managerial powers), as well as
employee involvement in the capital of the entegorand in profit-sharing, irrespective
of the different goals or results intended thabme way of participation or another may
be achieved for the better and more effective guvaee of the company.

As | explained at the beginning, in the actual ss@n (financial, firstly; and
economic, secondly); there are more and more thdseuse the word “structural”, in
light of the devastating effects that it has on kvand welfare, but also because it is
causing the revisiting —in most European countriéshe regulatory models of industrial
relations and work, nearly a hundred years old @nsidered by most of us, labour law
experts, as well established. However, this reoass also questioning the imaginary
goodness of the neo-con financial deregulation, dgdextent, the goodness of market
regulation outside the law. Similarly, we are staytto doubt the efectiveness of the
organization of production of an outdated capitalgrounded on the traditional Taylorist
model, so that there are open criticisms agairesefhctiveness of corporate governance
based on the principle of profit sharing, whose acdly to save companies from
liquidation in times of recession is far from be#ftective.

°s. Mallet, “La nouvelle clase ouvriére”, (Paris:.Ed Seuil, 1963), 85 at 87.



This criticism is equally applicable to the legatgulation of corporate
governance, exclusively oriented towards sharelhsldend the booster of the
development of the financial markets, whose apftinain recession times has been
proved to be basically harmful and incapable otansg a healthy social and economic
order, “because by encouraging managers and imgestoobtain higher short-term
shareholder returns have, paradoxically, contribute the destruction of trillions of
dollars in shareholder value; in fact, the worldvnleas to defray the financial costs of
bad corporate governanée’Similarly, the solutions applied, consisting afllimg for
more transparency of board meeting decisions, ¢hew of the role played by rating
agencies or auditors and other accountability agentypical methods of the so-called
anglosaxon model of corporate governance prevaikngongst the liberal market
economie§ have not been, in the light of the economic cqnseces of the recession, a
safe guarantee for shareholders, nor a guarantie goodness of the economic policies
applied by Governments as ultimate keepers of idiglity of national markets.

The principles of the free enterprise: agreementstnbe kept facta sunt
servanda or free competition, are typical elements of ¢tapitalist production model and
economic liberalism, but none of them determinesdbllective actions that are behind
the human initiative to carry out the production gfods and riches. In this sense,
corporate or labour law are neither inherent to ¢heitalist production system nor
unchangeable elements, but rather a whole of arghon instruments, and like any other
social technique they may evolve with the developnoé new knowledge or according
to the existing social rules.

At present, it may be said -at least hypotheticalhat the best thing for the
development of an evolution of corporations pacéti globalization would come from
the conceptual separation between the legal aniticabldefinition of public limited
companies and the definition of companies as huroeganization for venture
undertaking -its theoretical and conceptual mixsgems to be the cause or one of the
endemic causes of the actual cfisRedefining the idea of corporation from a better
understanding of the productive collective acti@anrmot be reduced to the traditional

® This global recession has questioned, in practioe, validity and, maybe, the legitimacy of this
“shareholder centric model of corporate governange®e John W. Cioffi Public Law and Private Power”
(USA: Cornell University Press, 2010), 1 at 3.

"In opposition to the “coordinated market or soct@rket economiésof countries such as Germany,
according to the classification by J.W. Cioffi, &kp19.

8 See B. Segrestin and A. Hatchuétefonder I'entreprisk cit., 115.



balancing effort between capital and labour, ibdlas to respond to the actual challenges
of competition through innovation, a legitimate ragament power, that does not only
derive from the individual management contract @gecontract), but from the authority
to manage the competencies required to direct factefe group actiorfreinventing its
management power, originally contractual, throughdevelopment of a more horizontal
function, as facilitator or encourager of that eotlve intelligence that is the engine of
the corporate effort), from certain managementgppies that may help to acknowledge
the consensus on its managerial function, fromehaiso entrust their wealth as well as
from those who entrust their professional caremersuigh, maybe, a new kind of contract
— complementing or replacing the typical labourtcact — that is yet to be construed at a
legal level: the company contracoftrat d’entreprise)

For those that defend the existence of two typespitalism, on the one hand the
US Megacorp model, the expression of the liberanemics for the maximization of
returns for shareholders in a relatively deregdlatentext, that in Europe we tend to
mistake it with the anglosaxon model of corporateegnance; and on the other, the
European model of capitalism where the corporatsotempered by state regulation in
the name of macro-economic policy and by state aupg social policies regarding the
welfare of employees and othEsthe economic recession impacts mainly on the
credibility of the first type. From the social apdlitical perspective of the heart of the
European company model, the truth is that whemgattie consequences of recession we
tend to value the European model of capitalism, reshhe corporation is socially
responsible because it is considered as a publar a the moment of adopting its
corporate decisions, the social impact of its ecainactivity before the public opinion,
and not just before its shareholders, becausepstation and image may be questioned
by other public actors.

Curiously enough, we could reflect on the goodreass analytical perspectives
offered by the thesis of two models of capitalisamglosaxon and European- but its
usefulness is evident when we talk of reformingpooate governance. The anglosaxon
model poses regulatory questions on transparendydestlosure, and rules governing
corporate boards and shareholders' voting rightsrdrely talks about strengthening the
role of labour as stakeholder in governance mattengre the latter is one of the three
actors -owners, managers and workers- that madéheiprganization of production
through the final destination of the corporate uemt However, within this,
(hypothetically) European model, it is frequentitwl, in those countries where there is a

B. Segrestin et A. Hatchuel, cit., 116 at 117.

10 see Irene Lynch Fannon\orking within two kinds of capitalisr®Oxford: Hart Publishing, 2003), 4 at
5.



corporatist governance model (as in Germany, thédkands or Sweden, but in Japan as
well)*, the idea that managers and workers need equection from the interests of
the shareholders, and managers should also resiandy rethorically, to the interests
of others stakeholders.

Nonetheless, none of this has really been takem astount when reforming
corporate governance in the frame of the anglosagulation models. Indeed, the limits
of that reform were clearly set out in the CadbRgport within the logical boundaries of
the anglosaxon governance model. Cadbury defingzbcate governance as “the system
by wich companies are directed and controlled”., Bturally, Sir Adrian Cadbury
referred to “mechanisms of managerial accountgbilissuming for the most part that
this refers to managerial accountability to shaledrs”, all of which is regulated by
company law. But, as A. Johnston has well saitie tonventional meaning of corporate
governance is wider than this, and extends to tgsvin which the various markets and
other institutions to which the company is exposgdrate in the gaps left by the law,
influencing decision-making and increasing manageccountability to shareholders, in
this sense corporate governance is concerned wgh totality of constraints and
incentives which affect management decision makioogh internal and external to the

corporations, inside or outside the Company lawisions™?.

From the point of view of what we have describedresEuropean perspective,
there is another approach that would lead us tefiaition of corporate governance in its
broader sense, as suggested at the beginning. Hawe mentioned rating or financial
valuation agencies, the new era of the capitalistigction model should incorporate
other types of valuation and other types of agengien-financial- to give account of the
other challenges that modern corporations facenguecession times, and, why not, in
post-recession times. For instance, being ablexptam their decisions and options to
stakeholders and public opinion, not just to thefiareholders (introducing economic
democracy in the corporate decision-making prot&sén the other hand, even if this
does not belong to any of the productive capitatistiels, what we suggest is to look for
regulatory mechanisms capable of bringing the &stsr of workers and of other
stakeholders close to the decision-making of c@tgoorganization; together with the

1 See Peter A. Gourevitch & J. Shinn, “Political mavand Corporate control (The new global politits o
corporate governance)”, (New Jersey: Princentorvéfgity Press, 2005), 294 at 295.

12 See Andrew Johnston, “EC Regulation of CorporateeBtance” (Cambridge: Cambridge University
Press, 2009), 1 at 2.

13 . . . .

Measurements and valuations of corporate respdibsibf companies or of corporate investments
socially responsible, such as those given by thenag VIGEO. See Nicole Notat,L*®tntreprise
responsable, une urgeric€France : editions dialogues, 2012), 18 at 19.



traditional consideration towards the intereststadreholders, which would translate into
different legal or collective-private mechanismscofporate governance, depending on
the country, the structure of ownership and théouarkinds of participation of workers
in those decisions (depending on whether the uwcigdture tends to cooperation or
confrontation).

A good part of the inspiration of the European niaafecorporate governance
promoted by the EU is based on the relative sucokeee German economy during this
recession, which has been attributed in part to wled established system of co-
determination Mitbestimmunyy which means that workers are involved in decisio
making not only at plant level through works cotscisharing responsibilities for
decisions in some areas of work organization,dsy at company level through the
membership of worker’'s representatives on the sigmy board controlling the
company. The participation of workers' represewatiin the decision-making bodies
(board of directors or of supervision) of publidyoted companies has recently been
implemented in France as well through legislatiwat bnly affects, in principle, publicly
guoted companies with more than 5,000 employees.

The formulation of a corporate governance modeptathto the changes that
await in a capitalist production model is not a anithing. Collective awareness on the
need for a better adjustment of the corporate g@arere model to global times is pushing
the way through optimization and improvement of #fféciency of work organization
more suited to innovation and corporate competiggs. In reality, the practice of work
principally obeys to the Taylorist organisation wbrk, based on the division of
subordinated labour force that often results in ag@ment practices that are not efficient,
nor legitimate to guarantee a high level of perfance of collective labour. During this
time we have been facing a labour market where yatddty is more dependent on a
type of work typically intellectual and aimed at artangible production, not easily
measured, produced mainly by the service indifst&yresulting trend of this change in
the model of production in many capitalist entesesi, and in the managerial or direction
practices that can be observed, at least, in tbosganies that are more innovative and
productive, is that the vast majority of them praentheir innovative potential through
the involvement of its employe®s

1 See xavier Baron,l‘a performace collectiVgFrance:éditions liaisons, 2012), 10 at 12.

15 Certainly, the idea of worker participation in theorporation is not new at all, whether it is fdun the
works of Owen, Fourier or Proudhon, through coofpeza or the so-called enterprises of social ecgnem
there are many examples of such practices. Seellsaberreras, Gouverner le Capitalisnie(Paris:
Presses Universitaires de France, 2012), 206 at 207



Free enterprise, the basic principle of the capitalroduction model, implies
freedom of organization of the activities undertaké the theories on participative
management of corporations are as old as capitaigstf, in the Europe of the second
half of the 20th century, under the influence ofri@a&n teaching and also the Catholic
social teaching, many authors regarded corporatisnan institution that shelters both
labour and capital under a shared goal: the inteyeshe company (the institutional
theory of corporations, put forward, among othbygsMichel Despax or Paul Durand, the
forefathers of labour law in France). Accordingthis concept of French labour law
teachings of 1950, labour law favoured a certaititipal vision of corporations,
dominated by references to public liberties and thg search of a representative
democracy in corporate management, which is sunsetrin the social control that
workers’ representatives had on the economic pofvéte manager or company bss

Without completely embracing the idea of entempiisstitution, the Spanish
constitutional model tackles the complex balandevéen free enterprise, in the words of
article 38 of the Constitution, and the right to rigoconditioning the former to the
requirements of the economy in general and to eoan@lanning, in particular. This
means, in practice, that free enterprise allowsgjit@ entrepreneurs or managers the
maximum freedom to carry out their business projegtenhancing competitiveness but
guaranteeing the stability of employment within fremework of the law (there is no
free dismissal in Spain). The constitutional framewwould also allow, in my opinion,
through an appropriate legal reform, the regulatibran autonomous enterprise idea
under corporate law, in the immediate future ofistainable economic policy.

The criticised mix-up between the enterprise asfitbe expression of individual
and collective action of entrepreneurship and ¢gall form of the corporation mentioned
above was easier to comprehend when businessmenceeceived as tradesmen, but it
is more difficult to mistake when the initial comation has subsidiaries, networks,
groups, or starts being financially controlled Impther, or subject to the management of
some bigger concern, as frequently happens in éssithese days. Modern concerns
have few similarities with the original idea of ianf and gradually identify themselves
with the legally ambiguous idea of corporation. Eos reason, it would be interesting to
rethink the very notion of enterprise aside frone ttraditional clothing given by
corporate law. To this end, from the perspectivéabbur law, and of the institutions of
corporate law, with or without the additional helppublic law (fiscal, etc.) bridges may
be built to bring together two traditionally oppesperspectives that, however, recession
obliges, may permit the survival of companies ia short and long term, and with it, the
welfare of persons and nations.

18 See Alain Supiot, “Le droit du Travail”, spanishitemh (Buenos Aires: Ed. Heliasta, 2008), 51.
However, for Supiot, the company-institution isitimsion, because it is the expression of the fomedo
undertake, and therefore, ansaisisablé legal concept



In this paper, we give a short account of the magtitutions that have served,
until now, to favour or implement mechanisms of kesrparticipation in whole or partial
decisions of the capitalist production model thitomg the European and anglosaxon
experiences. From this analysis we will consider plotential of these mechanisms to
modify, enhance or improve the traditional modélsarporate governance. Lastly, some
final considerations for a discussion that, in npin@n, is central to the future of a
system of industrial relations for the capitaligbguction model in the sustainable
economy of the 21st century.

2. Financial participation as an instrument for a diange in corporate governance?

Despite the traditional dichotomy and its oppokatgl conceptualization between
work contract and corporate contract, where theéorhas the nature of an exchange, in
which each party pursues a particular economicagmtionly in a mediate sense could it
be said that both take part in the common goahefdompany; whereas in the latter the
object of the contract is the cooperation to aaghi@wxcommon goal, sharing, in the event
of success, the benefits of the venture, and irettemt of failure, distributing the losses
in proportion to the contribution to the ventureneTtruth is that, in many modern
companies, especially in the big European corpamati there apply models of
organization of work and of return sharing orientedyive participation not just to the
investors (shareholders), but also the workerkésiaders), especially the rewards of
corporate results, although it is more rare to r|ven case of losses.

These types of economic democracy, that cover gtyaof forms of direct
participation by employees in the ownership of Brgerprise and in the distribution of
economic rewards, have been supported by the Eamdgeion, through several attempts
to incentivate the development of diverse schemegmmployee financial participation.
Since Directive 77/91/EEC, that regulated the G&pdirective on the formation of
public limited liability companies and alterationf @apital, or the Commission
Memorandum on employee participation on asset foomaof 1979, or the Social
Charter Action programme of 1989, that precipitatezladoption of a non legally binded
Recommendation concerning the promotion of employadicipation in profits and
Enterprise results, known as the Pepper Recommend&®2/443/EEC), until the
Communication at promoting greater use of empldyegncial participation schemes
across Europe (COM (2002) 384)

e, Barnard, “EC Employment Law” (Oxford: Oxford Bse 2006), 745 at 746.



At least hypothetically, the more evident formutdehis participative orientation
of the other members of an enterprise aside froame$iolders is that of the financial
mechanisms of participation of workers in the compdor which they work. In
particular, where workers have nominally all or mmdhan half of the stock of the
company, as is the case with the so-called codperatcompanie.

In this section | will look into the mechanismsfofancial participation, aside from other
corporate mechanisms whose legal nature tends tiaddrgified —by virtue of the
exchange nature of the work contract- with the neenation for work done, and not just
as a participation mechanism of corporate naturaré&holder). In this sense, the
existence and use by the company of these additrect or indirect mechanisms for
remuneration are better suited to the traditionelvof the enterprise as the corporate
entity owned by the capital or investors, much nmokerent with the liberal view of the
capitalist enterprise that was so vividly expredsgdor instance, M. Friedman when he
famously said that the social responsibility of thesiness is to increase its prdfitsor
by Alchian and Demsetz, around the efficient manssgeg of the company, whose
goodness requires to be financially controlled lgrsholders and only by sharehold@rs
A liberal capitalist view that, on the other haridhs much helped to underline the
superiority of the publicly incorporated companyepvother types of corporate
organization, giving its shareholders the powegl&xt, control and penalise its directors.

However, this ideological view of corporate goveroe, traditionally found in the
anglosaxon world, and in continental Europe as,welh hardly carry on in the 21st
century because it is not useful for the new emgrgiconomy. Indeed, it needs to take
into account the complex challenges faced by modempany management to adapt to
the organization of productive work, highlighteagma@ng other factors, by the need to
invest in its own I+D with an aim to favour therimduction of technological changes in
the design of products and in the production precé&gually, it ignores the logical
cooperation between the actors that made up a ecompé which modern theories on

18 some countries, such as Spain, corporate laovratyulates other types of companies, of limited
liability or privately incorporated, where the owskip of capital belongs to the majority of workétss is
the case of the corporations regulated by Law 18816f 25 April, of labour corporations of limited
liability).

¥ M. Friedman, “Capitalism and Freedom” (Chicagoiugrsity of Chicago (1962), 2002 -40
Anniversary edition), 133.

20 A A Alchian & H.Demsetz, “Production, Informatiomsts and Economic Organization”, The American
Economic Review, vol. 62, 1972, 777 at 795.
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social responsibility that we discuss in secticard a vivid expression; or the difficulties
to mobilise the human factor behind the producgjwals of the business action under the
prism of more cooperative implication of the peopiat perform the production cyéfe

or rather the implication of individuals, commungyoups and local institutions in the
very corporate actich

This kind of problems would be easily resolved & would discard that view of
the enterprise aimed at the exclusive benefit afedtolders as its only goal and we could
start from a more wholesome view of the set ofreges served by the enterprise, for
instance, by considering that workers are parmefdompany and risk even more than the
shareholders in the business venture. Probablgritexprise will not be able to guarantee
the security of employment, the main goal of th&owvorks in exchange of a salary;
however, if the worker is considered as anothetiggpant in the enterprise, it may be
understood, somehow, that he is to be placed aaime level as a creditor, at least, with
regard to the end result of the business. As atordo the result of the business venture,
the corporation may give back to the worker in @asi ways: mainly by acknowledging
and recognising his professional or technical céieac but also by giving him a share in
the returns given to shareholders, either peridigica accumulated at the end of his
contract, or upon retirement. This acknowledgenoéihis right to take part in the profits
would correspond to the board’s economic valuatibrhis professional or technical
contribution to the productive and commercial gp#dsthe generation of profits by the
enterprise, as happens already with high level gwmant. This way, the company’s
board acknowledges that its returns, its profitg, aso the result of the work well-
executed, in an innovative way or, at least, effitiway.

As is well known, this financial participation oforkers may take place through
different ways, some of them typical of labour lawch as pension plans or guaranteed
capitalization funds. Others come from corporate, lsuch as Employee Stock
Ownership Plans, or other types of company pldmsugh the purchase or not of stock
or shares (broaded based stock options plans)

%1 Erom the perspective of the individual valuatioreséry worker, understood as the capability to atap
changing conditions and expectations in the wodela factor of increasing importance for work
management decisions. In general, vid. W.ArcherZayison, “Graduate Employability: The views of
Employers “(Council for Industry and Higher Educatj 2008). K.McMillan & J.Weyers, “The Smatrter
Student: skills and strategies for success at wsitye (Pearson, 2006). J.J. Votinius, “Having tight
attitude: Cooperation skills and Labour law”. Tiiernational Journal of Comparative Labour Law &
Industrial Relations, vol.28, 2012, 223 at 248.

22 As evidenced by thease studiesarried out in places as unalike as Turkey or UB#e first one,
B.Akbulut and C.Soylu, “An inquiry into power andnticipatory natural resource management”,
Cambridge Journal of Economics, vol.36, 2012, 114362. The second one, J. Brecher, “Banded togethe
(Economic democratization in the Brass Valley” (USkiversity of lllinois Press, 2011), 186 at 202
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In Europe, the financial participation is widelytemded, especially in the big
European concerns, and especially in nordic casttnited Kingdom and France. In
the latter, more than half of the workers in bigpmoations are shareholders. In contrast,
the financial participation of workers is signifitly lower in Southern and Eastern
Europe. As we can see, even if these practicesleeply rooted in many European
countrie$® it continues to be a controversial matter in Setrt countries such as Italy or
Spain, in which the focus of participation of warkewhen contemplated aside from
collective bargaining and conflict, is treated aguastion of “economic democracy”, and
therefore its approach brings back the old debétine beginning of the 20th century
(from i consigli di fabbricato work self-management), undermining partial pecsives
—hardly alternative- favourable to a one-off paptiion in the sharing of profits obtained
by the financial play of the enterprise, eithethe stock market or through other means
of financial capital management. In these countrib@ Council Recommendation
n°92/443/EC, of 27 july 1992 (cit.), concerning firencial participation of employees
in enterprise results and profits (including shamnership) that required Member States
to adapt their national frameworks to the promotdremployee financial participation,
also by means of financial or tax relief, have baanoticed and these recommendations
have not been followed up by any relevant legistatiction neither in Italy, nor in Spain,
pointing to a specificity of the system of induatnielations of the countries of Southern
Europe opposite those of Central and Northern Europ

From the perspective of the evolution of the coapmrgovernance models, the
problem resides in finding out whether the end pedsby the systems of individual
shareholding participation and/or, above all, tb#ectively agreed ones, is to promote
the involvement of workers in the decision-makimgrather, to favour their loyalty and
implication in the production task, in some casgsas it happens more often, to alter the
pay systems, flexibilising them through the finahgarticipation variable, especially in
the cases of exclusively individually oriented soles as stock options plans.

For instance, in the Italian regulation on shamig@pation (art.2349 Civil Code),
it is up to the shareholders meeting to approventimaber of shares to be distributed
among employees, as well as the rights that go thighallocation of shares (including
voting rights, if any). If it is an allocation ohares on a collective basis, schemes of this
kind may be considered to be an atypical form @restownership. In these cases, not
legally regulated in reality, the usual thing ishve a group of shares in a unit trust fund,
by means of this instrument the company allocateses to individual employees, but
places them in a professional managed unit trusd &ind the employees have a share in

Zn places as distant as Quebec or Spain, the uniansige the pension funds financed via their
respective companies by the owners and the wotkerasselves; in France there are plans of pay gavin
(plan d’épargne salarialg these are all experiences based on the workapsicity to intervene in the
control of their investments or work savings, sat the initially have to consider them as true madras
of participation — partial, at least, in the manmagat of the investments of these financial funds the
workers in the company.



the fund based on the number of units allocatedtiter option is employee shareholding
schemes set up for the workers in a company basadollective arrangement for those
participating in the shareholding plan. The latiperate with a view to promoting the
identification of the employees with managementeotiyes, acting as collective
incentives schemes in order to promote efficiemicfices within the companwhereas
the former are true schemes to complement saladagctly.

The regulation model of the financial participatiorechanisms in Spain is very
similar to the Italian one: hardly regulated, cks® that gives very little legal certainty to
the development of financial participation systesnsl, when it does so (it is certainly
referred to individual plans on stock options)déclares its salary nature and without
voting right$*.

A variation on these financial participation sys¢eim the complementary social
security regulation (private pension funds) whielvénbelatedly been passed both in Italy
(Act 124/1993) and in Spain (Act 1/2002). These systems different from the social
mutuals (nutualidades de previsidn sodialwhere the participation of the worker
(mutualistg is clear and set, in Spanish pension plans theicay® regulation may
transform them into a financial participation instrent of employees in their own
company (through the acquisition of a significahare portfolio by the pension fund
itself).

However, keeping myself to the experience of the tases that | am considering,
in one case and the other it is rare —albeit npiossible- that the possession of a group
of employees of a significant number of shares giglkt to become a board member in
companies with a unitarian governance structurdchviare the vast majority in both
countries. There is some case where this posgililits taken place thanks to the
shareholders meeting, for instance in Italy (Dabni®A, with a 10% share
participation}®, whilst there are more examples to the contrayh bin Italy (Alitalia)
and in Spain (CAF or Inditex), in which with similar even higher participation levels
they do not have access to board membership, aacewthe distribution of shares among
employees does not actually consist of a true ftaraticapital participation, in the sense

24 I.Alzaga Ruiz, Retribucion de directivos y crisis econdnfi¢iadrid: Thomson Reuters/Civitas, 2012).
P.Nieto Rojas, La participacion financiera de los trabajadores lenrempresa(Valencia: Tirant lo Blanch,
2011).

%5 Bilateralism and Employees’ participation,vivw.bollettinoadapt.ijt468.
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that it does not give power to intervene in theisglen-making or the management of the
enterprisé®.

In summary, in the two cases reviewed, employeeehlo&ders are not considered
as an organized group, and do not have organiztiantonomy, nor a functional
position within the company, enabling them to ieflee company decisions or exert
pressure on managemeAtthough with limited effects, my conclusion is tHanancial
participation rarely allows employees to intervémehe decision-making process of the
company.

3. Regulation of information, consultation and paricipation through workers’
representatives as governance mechanisms and limitf the instruments of the
industrial democracy

From a quantitative point of view, although alsonfrthe view of the political boost,
the European Union has devoted more effort to tlegantee of the industrial democracy
than the economic democracy. Indeed, in this dagerot justRecommendations and
Communications as in financial participation of éoyees, but European directives
based on art.153 TFEU and on the Community ChadeFundamental Social Rights
1989 (arts.17-18) and the EU Charter of Fundamétigits 2000 (arts. 27-28) on rights
to information, consultation and participation faorkers in the employer’s decision
making. The EU has focused particular attention emcouraging dialogue between
workers, their representatives and their employeesause it sees a clear link between
dialogue, trust and productivity within companiasd it's also seen as the cornerstone of
corporate governance designed to create a high Blgh effort, high trust European
Iabourd7market which now lies at the core of Europdamployment Strategy and
beyond’.

Etymologically, the term “to participate” means ‘have something” or “take part in
something”, which when referred to the corporatganization necessarily means the
participation in the decision-making. However, threchanisms for information and
consultation are a very weak type of participatioecause the final decision, whether it
reflects more or less the opinion of the employessains with the employer.

26 3p. Landa Zapirain, “Nuevas formas de participa@@nla empresa”, iictas del XVII Congreso
Nacional de Derecho del Trabajo y de la Seguridadi& (Madrid: Ministerio de Trabajo y Asuntos
Sociales, 2007), 692.

27 See C. Barnard “EC Employment Law”, cit., 702.



In some instances, however, the consultation psodsslinked to collective
bargaining, as in Directive 98/59/EC, on collectreelundacies, where employers must
consult with the workers representatives with awie reaching a bona fide agreement.
This way, in this latter case, we would not redlpve a bilateral consultation process,
where one party gets to know the other party’s iopifbefore the company’s unilateral
decision-making, but a collective bargaining predespired and procedurally fixed as to
its possible effects by the law (Directive 98/59ere to national regulations for its
implementation). We will see below the use of adliee bargaining as a tool or
mechanism for participation in decision-making, ame will now concentrate on the
analysis of the search for participation mechanigmthe decision-making within the
framework of Community law on information, constiba and participation in the
company aside from the instruments of social diaéog

The involvement of the social partners in the eooigoand social decisions is a
constant of the Community policy since the firsttifo Programme of the European
Community in 1974. But the bumpy road to the pagsihemployee participation in the
European Company Statute Regulation 2157/2001 #Apeoying Dir. 2001/86) dating
back to 1970 and approved after 40 years of ndgwtigs a good sample of the difficulty
of introducing into Community law the employeeshtigo participate in the decision-
making of the business, the result of the confrootabetween corporate governance
models like the anglosaxon and the European, bad #he cultural perception of
employee participation in the North (Norway, Swedeanmark), the Centre (Germany,
Austria, the Netherlands or, more recently, Fraao®) the South (Spain and Italy).

The result has been a Community legislative acti@t meant shifting away from
requiring consultation on specific issues (as ctile redundancies, i.e) and instead
requiring employers to set up a mechanism, wheadask do so by their staff, in which
to consult workers or their representatives ongalleg basis. This regular basis would be
generalised as the European model of corporatergawee with the model-type of the
Works Council Directive 94/45 which establishesracpedure that invites to reach an
agreement on the participation model of the compang if not, there apply subsidiary
requirements set up in the AnA&x

28 Indeed, this same procedure of regulation of wogdaaticipation has been implemented in the ensuing
Directive 2002/14 on national level information awndnsultation, the Directive 2003/72, on worker

participation in the European Co-operative Society,Directive 2005/56 on cross-border mergers of
limited liability companies.
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In particular, the Directive on participation fortae found in theSocietas Europea
SE (Dir.2001/86) is the one that has gone furthethe area of participation, allowing
through the negotiation agreements establishedhenDirective the implementation of
participation systems in which employees elect ppoint the members of a single
administrative board (one-tier system of partidigat or the supervisory board (two-tier
system for countries as Germany or Netherlandgcd@ural rights of this kind blur the
distinction between corporate governance and lalewrand permit to state that the
Community regulation on corporate governance tramds the pure shareholder value
model which is still present in many member states the EU°
However, | think that this result has been achieired sharper way, thanks to the
harmonization process of European Company Law,erathan by approximation
between the different national regulations in tieédfof European Labour Law. Indeed,
the former is being more prescriptive (through fations) whereas the latter is rather
reflexive, less prescriptive and with a relativesedice of legal penalti®s Since the
guestions of employee participation have beenttethe latter, this one, however, is not
completely devoid of legal effects since it creatas opportunity for dialogue and
eventually agreements between management and laboosequently, we could say that
Community Directives on information, consultatiomdaparticipation, inasmuch as they
pose procedural constraints on management decis@kinrg should also be considered
part of EC regulation of corporate governance —aoitdjust the Community regulations
on Company Law.

29 See A. Johnston “EC Regulation of Corporate Govare3 cit., 311.

30 Reflexive regulation as reflexive labour law hingesdialogue through procedural mechanisms which
allow law to remain responsive to the needs of ¢hegiich it affects. Procedural mechanisms are
monitored, and self regulation is steered or chieshéoward best practice with a view to generating
superior outcomes. In so doing, reflexive law givesker and employer representatives the oppostdait
engage in deliberative processes at a sectoral tevat the level of the enterprise. See A. Bogdgl&
Novitz, “Investigating voice at work”, Comp. Labtaw & pol’y journal, vol.33, n°3, 2012, 337.Seecls
S.Deakin, “Reflexive Governance and European Compaw”,CLP Research Paper 20/2007, vol.3, n°4,
at 7.

31 See A. Johnston, ult. cit., at 315.



In any event, in practice, the Directives that htn@ked to establish at European
level forms of employee involvement have failedMarch 2013, there were 1730 SE, of
which only 241 could really be considered as treadpctive enterprises with 5 or more
employees, out of which only 41 have workers repregtives in the boa)tf. Despite
calls for the creation of a EU Industrial RelatidBgsteni’, there is still in Europe a
national regulatory model of employee participatidvith the exception of the EWC
Directive that has allowed the information, consultationd s&ven sometimes, the
collective transnational negotiation, the instrutseaf corporate participation depend
mainly on the regulatory model of corporate govangeexisting in each state member. In
France and in Spain, for example, the works cousdhe true counterpower body in the
enterprise, it has decision-making powers in cenark-related fields, as well as in the
organization of work (with a scope similar to ther@an co-determination model), in
some cases, it even has collective bargaining powemmions have their own
representation in the company and national lawthasappropriate tools to empower
them to control the works councils, so that theseeh in the majority of cases,
trascended their original function of cooperationthwmanagement, to become a body
that expresses the conflict of interests of its fners*.

% http://www.metiseurope.eu/administrateurs-salaléégaysage-europeen_fr 70 art 2...12/04/2013. See
critical commentars in S.Gonzale&H-D. Koéhler, “La representacion de intereses laborales en la
sociedad anénima europea (SE)Revista de Derecho Social, n°60, 2012, 231.

33 M.Rénnmar, “Labour Law, Fundamental Rights andi&ldgurope” (Oxford: Hart Publishing, 2011),
20.

34 A. Supiot, ‘Le Droit du Travalil, cit., 92
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However, in the letter of the law (both Spanish &mench), the role of the works
council is primarily that of consultation (in Fransince theAuroux Act of 1982). The
peculiarity of the German regulation of the worksaicil Betriebsra} is that, besides
having power to decide on the production managemedtorganization of work through
the introduction of employee participation in thgervisory board (laws of 1951 for coal
and steel companies, Law of 1976 for all compawiés more than 2000 employees: 2/3,
and more than 500 employees:1/3) the workers' septatives also intervene in the
decision-making on strategies for the economicntaigon of the company. But, as we
pointed out in our introduction, things are happgnin France where, as a consequence
of the Gallois Reportof 5 November 2012 and by previous agreement legtwmions
and corporate associationacg¢ord interprofessionnellef 11 January 2013) there has
recently been approved by law that boards of dirscin corporations with more than
5,000 employees (which will affect nearly 200 compa) shall have one or two
members representing the employeesinfinistrateurs salari@s There were some
precedents of this participation in the higher gex body of a company (old state
companies such as Air France, Renault, Société rakend-rance Télécom, EDF, GDF,
...)®. This way France will take part in the group of BE@ropean countries where the
presence of workers representation in the managemoelies of big private companies is
regulated. The French law is an important exampiat reinforces the European trend
towards the involvement of stakeholders in the slenimaking of the company and
contributes to strengthen the image of a real Ezanpnodel of corporate governance.

Meanwhile, in the UK, although we can still heae tkechoes of the Bullock
Committee’s inquiry into industrial democracy in 78977 putting forward the
representation of workers in boards of directdng, withdrawal by the Government of
these proposals meant the British reaffirmatiothefthe anglosaxon governance model,
which in turn gave place to a long misunderstandetyveen the EU and UK on matters
of company participation (V Directive, Vredelingoposal, until the formula reached by
compromise in Directive 2001/86, accompanying theoBean Company Statute).

Ultimately, even if we acknowledge the relevancetfe definition of a European
corporate governance model of Community Directiesnformation, consultation and
participation, applicable to corporations with hgaarters in Europe, which have even
been applied to foreign companies that operat@enBuropean market (especially with
the EWC Directive), it is thanks to the nationak$aof each state member that workers®
participation in decision-making has succeededrd@ i®also another factor -possibly the
more decisive one- for the success and extensidheoparticipative governance model
established in Community Directives, the achieventémegotiation of true collective
bargaining agreements. These agreements may alsdbkan favoured by the existence
of default rules found in the annexes of the Dikax. Collective agreements that have

%t is calculated that in 2012 there were 39 destepresenting employees in 16 boards of directbe
majority representing employee shareholders, whiehans that nearly 20% of the publicly traded
companies in France have at least one employeesemative in their boards. See
http://www.metiseurope.eu/administrateurs-salapiégourrait-mieux-faire fr 70 ar...12/04/2013




ultimately been driven by those procedures, by dives that have contributed to their
advance and that are undoubtedly helpful, but wiedfetiveness resides not really in
the regulations that develop them, but in the Vegal nature of the instruments of
collective union bargaining according to the nadiofeatures contemplated for their
development and execution.

3.1. Social dialogue and collective bargaining afe regulatory framework of the
decision-making process for the management of th@mpany

Collective bargaining agreements frequently semeintroduce participation
formulae at company level. We have often seen liigg European corporate grodpdn
the systems of industrial relations of Southernopar collective bargaininig must be
considered the means which, more than any otheesnakiployee participation possible,
at the same time exerting an strong influence deersion-making in companies. As we
have just seen, the mechanisms of information amsudtations may influence the
decision-making process more effectively if they @ccompanied by instruments of
collective bargaining, above all if the binding exffs on the parties arise from the
collective agreement or, if you prefer, if the bimgl nature derives from the contractual
nature of the collective agreement.

The functionality of the instruments of collectilaargaining does not stop at the
formulation of participative mechanisms in the eptise, but, mainly, allows the
expression of the interests of workers and thdiuémce is favoured if the negotiation is
accompanied by pressure instruments (collectivdlicgnstrikes,..) adequate to their
defence. This is a very necessary role in timesaoihomic recession like the present
on€”’, but also after the recession, because in the keuige and services economy that
business activity heads for it would be more effectf its commercial and production
goals were the result of a wide agreement withestaklers. In this sense, the global
enterprise is more and more managed as if it waaliical body?®, and the negotiation

36 Companies involved in concluding transnational campagreements are mostly big multinationals in
the metal, construction, chemicals, food and fitengectors, headquartered in Europe and having wel
established European Works Councils. Europeannission (2008a) “Mapping of transnational texts
negotiated at corporate level”, Brussels (EMPL P2 Bp2008).

37 According to the “World of Work Report 2011” of tHeO, work participation in the distribution of
national income has diminished by at least 75%ndytthe last three decades in the 69 group of ciesnof
which there are available data. On the other htrelprogressive reduction of salaries —the recgiago
applied, particularly in the EU, to respond to teonomic recession- is not stopping the growth in
unemployment. ILO Report, n. 90, (Madrid: Ministede Empleo y Seguridad Social, 2012), 95.

38 Ferreras, &Gouverner le capitalisnie», cit., 256.
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instruments may well be adapted to the image hagonye of the enterprise of the®21
century.

In Europe, collective bargaining has its own spégiaf what has been called the
social coordinated-market economies, an extendetkeio the Europe of 17 countries —
opposite the liberal market economies — and whaseecstone is social dialogue. A
characteristic of social dialogue is its typolodjicariety, and the result is the multiplicity
of levels and contents of the collective bargainibgcause it is not just limited to
negotiation in the company, but adds other natiasrallocal branches too without
detracting from the economic performance the prodecresult of the enterprises,
whether at macro or micro economic léVeThe efficiency of this model is shown in the
coordinated action of German collective bargainihg: competencies recognised by law
to the betriebsrat (works councils) allows a controlled derogationtbé& national or
regional collective agreements, because the reldiEtween negotiation levels is not
hyerarchical’. The works councils are relatively independentrfiihe unions that direct
the collective bargaining at supracompany sectdes€l. The German employer is
contractually bound to those agreements, the bramgs (with the unions) and the
company ones (with the works council), and at taiter level are agreed the questions
that relate to the competencies recognised to tiksacouncils by la#. In short, a
model that shows its flexibility and adaptabilitygconomic changes.

39 For the Dutch case, see: JK. Looise, N.Torka & §eftaeyer, "Industrial relations systems, innovation
and economic performance: uncovering myth andtgeftbm a dutch point of view”. Ind. Jour. of Com.
Lab. Law, vol.28,n°2, 2012, 273.

40 See M.Faioli, Oltre la continuitd. La contrattazione collettivaeeckentrata nell’esperienza francesa e
tedesca’ Riv. Italiana di Diritto del Lavoro, Vol. |, 2012484.

L Art.87 of theBetriebsverfassugsgesetides the right to co-determination in the workieoil and gives
it regulatory competencies on, inter alia: workctems, hours, pay mechanisms, professional prampti
leaves, security at work, bonus, work organizatimngerformance of work groups.



In the rest of Europe, in an attempt to get cldsethat model of decentralised
coordination, we can see that the systems of industlations evolve through legal
reforms towards that model of articulated negaiigtitrying to keep their own national
traditions and specific system of industrial relat through social dialogue -as is the
case in France. The French example is symptométibi® trend, the Law 789 of 20
August 2008 focuses strategically on the supete of local or company negotiation
levels as opposed to the sectorial or branch retgmtilevel. To this end the reform has
introduced various changes in the traditional legige technique. Now the higher union
representativity is measured through the majonitggiple which since the reform gives
legitimacy to negotiate at all negotiation levégsides, it procedes to the destructuration
of the hierarchical relations between law and otie agreement, and between branch
agreement and company agreement, until acknowlgdgire preeminence of the
company negotiation level through the introductiof the principle $pecialia
generalibus derogaht that replaces the traditional principle ofator lavoratorig®2
Another recent example of this trend is Spain, whemce the Law 3/2012, of 6 July
2012, the company agreement (negotiated with thd& w@uncil or the company unions)
is also given priority before the sectorial agreetageven if it has a limited scope over
the matters that may be subject to negotiatiorydhdhese are the ones that matter most
to workers (for instance, total amount of remurieratdistribution of working time, or
number of work shiftd}. In fact, in Spain there is a relatively loss wnificance of the
traditional consultation mechanisms in exchangea bigher incidence in the procedures
of the negotiation of the decision-making on mamagyat and organization of work.

42 see M.Faioli, ult. cit. , 489.

3 New wording of art.84,2 and 82,3 of the Ley deldfsto de los Trabajadore$ 1995. Comentaries to
the reform of these articles in the work soon tophbelished: JP. Landa Zapirain (editofléxibilidad
interna e innovacion en la empréséMadrid: Dykinson, 2013), now in printing.
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The trend is similar in many other Eastern and IS&ut European countries,
especially as a consequence of the concessions madke national authorities to
implement the Memorandum of Understanding imposethé European Union, the IMF
and the ECB to get access to the so called ‘fimdmeiscue umbrell&®. In any event,
among the unions of these countries there is aended opinion that these reforms of
collective labour law will definitely weaken tradmion representation and action at all
bargaining levels.

4. Corporate social responsibility or the voluntary regulation of participative
corporate governance.

There are opinions among the labour law authorsttigainvolvement of workers
in the enterprise is a question that should prefgrae addressed outside the hard law,
following the example of the Community law of aleafve law approach (a regulation
method half-way between the hard law and the so#),| because this approach has the
advantage of allowing diversity of practices in timelustrial relations traditions of
different member states In short, the model to follow would be that okthghts of
information and consultation and board-level pg#tton in decision-making as
regulated by EU Directives. If it is a questionimfagining harmonization ways between
national laws (a role entrusted to social Commumbficy) or of looking for new
methods of transnational law, this road could ddsoexplored from the experience of
Community law itself, looking at the potentialiti¢isat the extension and impulse of
participation in the company may be had by the koft approach to Corporate Social
Responsibility (CSR).

4 S Clauwaert & I.Schémann, “The crisis and natidabbur law reforms: a mapping exercise”. ETUI.,
2012, Brussels, 13 at 14.

> According to A.Johnston the success of this nemsive approach to regulatory competencies in state
members has been in “leaving free choice of gover@anodels” . See A.Johnston, ult. cit., 232 at 233



In the EU?®, the discourse on CSR had its relevant moment wherEuropean
Commission launched a consultation with its 200ke@r Paper on Corporate Social
Responsabilit}y/, whose results were detailed in a further Commiss€ommunication
issued in july 200%. Later examples of this process pioneered by thear@ission are
the Final Report of the European Multi-Stakeholéf®rum on CSR, and a further
Communication of 2008. The conclusion of this process has led the Cosionisto
clarify that its intention was not to monitor votany measures such as codes of conduct
against international standards, such as thoseydgated by the OECD , ILO or lately
IS0, as had been the will expressed by the Europealiafant; but rather, the
Commission continued to develop the voluntaristcemtion of 2001, in steering business

“® Not just the EU, but the OECD and UN have put fodvaroposals on the governance of multinational
companies, social responsibility or responsibleestinents. For instance, the UN Programme for the
Environment (UNEP-Financial) of 2006 proclaims thenciple of socially responsible investment to

defend that the orientation of financial investnsemiccording to social, environmental or corporate
governance issues may influence on their retures.N6 Notat, ult. cit., 43 at 44.

47 Green Paper on Promoting a European Framework dopdCate Social Responsibility, COM (2011)
366 final, 18 july 2001. In this paper the Comndasdefined CSR as “a concept whereby companies
decide voluntarily to contribute to a better sogiehd a cleaner environment...companies integrati&alsoc
and environment concerns in their business op@stend in their interaction with stakeholder with
stakeholders on a voluntary basis”. The Green Paglers to a wide concept of CSR, operating inwards
and outwards, which is seen in its projection onttens such as the relation between workers and
management, or the convenience to find the padticdp and implication of all the parties affectbdough
open information and consultation. The ISO 260@0 ahcludes in its definition of social responstiilts
integration in the daily life of all the organizati and its implementation in its internal and exar
relations..

“8 Communication on Corporate Social Responsibilityausiness contribution to sustainable development,
COM (2002) 347 final, 2 july 2002.

49 Communication of the Commission implementing thanmaship for growth and jobs: making Europe a
pole of excellence on CSR (COM (2006) 136 final,n22rch 2006). However, this paper does not imply a
step forward on the internal dimension of CSR, eless so of worker participation, save the generic
references to the partnership culture or the ptivadialogue in situations of company restructgrin

>0 Regulation 1SO 26000 adopted in November 2010. Ating to the definition of its “technical norms”
offered by the ISO itself (International Standaatian Organization), these are approved by consgnsu
that give, by its repeated use, rules, guidingsliaecharacteristics according to their resultgrgaoteeing
an optimum order in a specific context”. M.CaprBnQuairel-Lanoizelée & MF. TurcottéSO 26000: une
norme hors norme # (Paris : Ed. Economica, 2011), 6.
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towards voluntary adoption of CSR practices, cooting to the creation of the
European Alliance for CSR This way, the EU is ratified in the soft law apach to
CSR, which permits enterprises to adopt the adecgteitegy among multiple variables,
choosing the one more suited to its culture angirgror the determinisms of its network
of economic and social relations, or the challengeshe competition, whenever it
assumes the responsibility of its impact on society

From the international perspective of the soft Epproach on CSR, the approval
of ISO 26000 has been particularly relevant, yetlaer example of this voluntary or self
regulated approach to CSR by enterprises. It igpacdl international norm, but not
certifiable, because it is not another procedurkeetianet to obtain the recognition of the
ISO organization (as the preceding ISO 9000 an@@y@ather, probably, the ISO 26000
aims at defining and promoting a collective attéutiat remains whilst corporate action
evolves, where we could say that the promise basdtie contract between the different
stakeholders of the enterprise is the foundatiorthat CSR, not one and only, but
changeable depending on the characteristics adritexprise. At least, this may be said of
those companies that have negotiated their respectbdes of conduct with union
representatives at transnational level, and it didnd more arguable to say so in relation
to codes of conduct or corporate codes not readhedigreement, or unilaterally
approved by management of shareholders meeting.

ISO 26000 (legally qualified as technical rules)aisunique norm. It has been
legally valued as a new source of autonomous lawu(erthodox construction by the
authors within a pluralist approach to legal sostdeguided by the search for balance
between diverging interests. However, beyond théigal -and market- judgement on
the prestige of the 1ISO norms, the truth is thaséhtechnical rules, especially the ISO
26000, lack any kind of control procedures -pattidy penalties in the event of
breach®, in the purest soft lawtyle. If, besides -as we were saying at the béugnof

>! Communication of 25 October 2011 on the renewedsEbltegy 2011-2014 for CSR (COM (2011)681
final), offers a new definition of CSR, whose vdany adoption by corporations, through close
collaboration with interested stakeholders purstmes integration of social, environmental and ethica
issues, the respect for human rights and the coaagfrconsumers in their corporate activities aadid
strategy, to maximize the creation of value shamgdts shareholders and other interested partiels an
society in its wider sense ...at 7.

52 F. Laronze, «a norme ISO 26000, une source de droit en maseagales ?, Rev. Droit Social, n°4,
2013, 346.

3 Daugareilh,L.a norme I1SO 26000 sur la responsabilité sociétide organisations : observations sur

une expérience d’inter-normativité en M. Capron, F. Quairel-Lanoizelée & MF. Tutep cit., 160 at
161.



this section- this entails the absence of legagsuh its proper sense, rules establishing
said social responsibility -self-proclaimed butralitely acquired- and the consequences
of its breach by the enterprise, there may existacement of the rule of law by a
promise and a compromise -between parties of uheguéractual power or unilaterally
by management- that is difficult to control and aotionable before the courts.

In this out of law context, another formula evenrenalternative than the
reflexive regulation approach, that the CSR couldy,pat least in theory, an important
role in the development of a renewed concept ofiritexest of the enterprise that would
not only take into account the interests of shalddrs, but also of other stakeholders,
particularly of employees. Having said that, therent practice shows, especially in the
case of liberal market economies corporate govemaades, that these codes of conduct
or private rules are more oriented to external enatbf the company, and have not been
used to promote employee participation but, at moste contributed to reinforce the
focus of the company on the health and safety akwoaining of personnebr the
respect for human rights among its employees

The hope for a potential use of the CSR mechaniantise internal relations of
the enterprise and eventually as a regulation freorle for active participation of the
employees in the company needs more heteronomgukatery instruments, even if it is
just through reflexive regulation, establishing ggdures for monitoring, reporting,
judicial control or bargaining and mediation. Iragtice, examples of this kind of ethics
codes of responsible governance are found amonglicated social market economies.
The clearest example is, maybe, the approach dbémman Corporate Governance Code
that presents essential statutory regulations ler management and supervision of
German listed stock corporations and contains natesnally and nationally recognized
standards for good and responsible governanceder do clarify the obligation of the
management board and the supervisory board (wherkevs representatives S)to
ensure the continued existence of the Enterprigeitansustainable creation of value in
conformity with the principles of the social marletonomies. The Management Board
coordinates the enterprise’s strategic approach thi#¢ Supervisory Board and discusses
the current state of strategy implementation whle Supervisory Board at regular
intervals. Transactions, change of asset, finanmiakarnings situations of enterprise
require the approval of Supervisory Board. The rgangent Board is responsible for

>4 Even in those that are the result of collectiveeagrents, according to field research carried oilit by
Jaspers in German, French and Dutch multinatiorials]JP. Landa (editor), Flexibilidad interna e
innovacion en la empre§aMadrid: Dykinson, 2013), now in printing.

® The supervisory board appoints, supervises andsasithe members of the management board and is
directly involved in decisions of fundamental imggorce for the enterprise. The representativeseziday

the shareholders and the representatives of thdéogegs are equally obliged to act in the enterfrise
interests. See D. Hexell0 Jahre Corporate Governance in Deutschland. Hisstadsaufnahme aus
Gewerkschaftlicher SichtAuR 9, 2012, 335.
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independently managing the enterprise in the istesé the enterprise, thus taking into
account the interests of shareholders, its emp®ysel other stakeholders, with the
objective of sustainable creation of value. Thd &upervisory Board determines the
respective total compensation of the individual sgement Board membé?sin other
cases, such as France, the control of the conftitbleocodes of conduct or of responsible
governance of the enterprise, within the framewairkhe law, may be carried out by
private qualification or consulting agencies (exéaNgGEO).

It seems evident that for CSR to be something rtttae good intentions without
any real effectiveness (which is rather like thgids of the ethics of Kantian beliefs,
individual and legally unaccountable), the probksems to be the absence of a sufficient
regulatory framework, which in accordance to legagic should tend to have universal
value and therefore international scope. A regoatiapable of effectively guaranteeing
the demands for responsibility of the enterprisdaice of its own breaches (liability
required by the Weber concept of the ethics ofalsibility), or, at least, that will make
enterprises assume a corporate governance systmbleaof responding in a fast and
reactive way to the breaches of the codes of carmtumompany agreement on CSR.

The axiom of the international discourse on CSRed known and is based on
the famous saying of J.Elkington “the triple botttime of responsible busines” But
its implementation by companies is far from beingmiegeneously recognised at
international level. In the social market econonties emphasis is made on the added
value given to corporate governance by adoptin@R 6trategy. Indeed, the significance
and reach of CSR is not just limited to the comm@with the legal obligations derived
from the law, but in obtaining something extra ttiet law does not require or demand.
That added value consists in companies directieg &fforts towards the development
and maintenance of the human capital, the defehteecenvironment and the value of
relations with other stakeholders and with the aoeiedium. But usually there are no
other indications on employee participation on Ilifeb&the interest of the enterprise
other than those set in the legal regulatory fraorew

5. What kind of regulation of corporate governance- labour law or company law?

%8 see D. Hexel, ult. cit., 337 at 338.

Y Horrigan, “Corporate social responsibility iretB1th century: debates, models and practices sacros
government, law and business”. (Cheltenham: Edtgdr Publishing, 2010), 36.



As we have just seen, the traditional regulatorghmégques of employee
participation through the rights to information,nsaltation and negotiation, or those of
some European regulatory models on the participatiche management bodies of the
company or in its capital, as those modern appemdo the review of corporate
governance from the point of view of soft lagchniques, such as CSR or the corporate
codes of conduct, lack control and verification hsdsms in some cases, or of valid
penalties in other, or are not sufficiently demdicrgwithout voting rights or vetoing
rights) to guarantee the true consideration ofitiberests of employees in the decisions
on strategy or performance of the enterprise. rAflg it is up to Company Law to
regulate the internal operations of companies, bBking managerial decision-making the
main mechanism by which corporate entities exersisgtegic control over business, it
provides the legal foundations for corporate goaroe®.

The question is whether the role of company lavals® that of regulating the
notion of enterprise. | am thinking of the notioh enterprise differentiated from the
corporate notion, the enterprise-human venture phatues the complex but collective
interest of all the components of the same entpA complex interest, precisely, that
has to be legally defined. In these times of cridisnodels and values, it may be timely
to revive the legal and political debate around miaéion of enterprise as a juridical
concept, a definition that be more adjusted toptfesent moment of capitalist production
model in the new post-recession era that will gmeafter the present uncertainty.

To this end, the techniques typical of labour laaynhelp (it may be construed,
hypothetically, a labour law notion of the entesprnot found under labour law), but its
reach will always be limited to the legal effectgpare labour law, and more specifically,
the legal attribution of obligations derived frohetexecution of the labour contract. This
limited approach is possibly not enough if what ave trying is to rebuild the original
idea of enterprise as the collective organizatidn persons ready to pursue a
commercially profitable goal in the interests dfaflits members, which also includes a
goal of environmental sustainability and of perdasaisfaction for the stakeholders in
these times of a globalised economy and envirorashesitange. It may be that the
techniques of industrial democracy are not enoogliie an answer to this definition of
enterprise, as used by social and economic agatiistte more or less support by the
public administration until that moment; it is piids that company law ought to be
revisited with the help of labour law authors, gplmck to the debates of the beginning
of Iasét5 Eg:entury about the idea of professional garahad a responsibility to society as a
whole™.

A Johnston, “EC Regulation..."cit., at 1.

*9 And...” they must (like trustees) exercise their pav®r proper purposes and in good faith. A fidugia

duty requires you to put the interests of someolse, ehere the company, before your own”, said
B.Wedderburn, “The future of company law...”, cit., 7
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The reasons that call for rethinking in depth tleeporate governance model,
founded basically on the company law aimed at tbeksand shares company are many,
but there is a major one at this moment of econoenisis, which is that from the
microeconomic point of view, the prevailing role fahancial investors in corporate
governance has made that many manufacturing coempahe decision-making has
shifted from the technical or industrial managenterd group of interests that represent
those financial investors. This situation has mehat, in many cases, it is no sure -
technically speaking- whether companies are godelecriteria of good professional
management. This fact may result in a higher facfodissolution of the traditional
balance that had historically sustained the coostmu of the so-called Industrial
Relations System of the ®@entury, but at the same time it may be deterrygitfie crisis
of the labour value in the era of the capitaligidurctive relations in the world. As | have
tried to expose in the above section, the lossalues of labour may be harming at
medium or long term the very sustainability of #h&erprise, by turning it into a mere
element of financial speculation in the short téhmough its financial investors, with all
the economic, social and political consequences$ sha actions may have on the
company and, in particular, on the employees aed tAmilies.

In all evidence, too, the independence of the mamagpt power of the
professional managers may be bought through sslafées, share option schemes,
bonuses and golden handshakes. This makes thecatipti of stakeholders in the
decision-making bodies even more justified. Weld¢oadd to this good corporate
governance, which is not the cure-all solution, eottmechanisms of economic
democracy, that would permit the external contfobther stakeholders or even of civil
society, for instance, through its local represtarea.

On the other hand, the question of better corpayateernance and the role that
employee patrticipation may have in this bettermeng recurrent theme that has never
left the debates by experts, and it is certaingspnt in the current legislative action and
the dynamics of many enterprises. The continuityhef debate is probably due to the
persistence and relatively successful German mafdgbvernance, also implemented in
other European countries like Austria or the Nd#mels (and recently Czech Republic,
Slovakian and Slovenid its dual governance model (with two decisory lsjli the co-

%0 with its own specificities, the German model of determination, by which employee representatives
are appointed or elected for the boards of dirsctisrfollowed in the Scandinavian countries of Serg
Denmark, Finland and Norway (with the specificityat its imposition is not compulsory, save where
demanded by the unions, the majority of workertherwork councils according to the applicable coap®
law, and depending on the number of employees, ¢van if it is not usual, may be requested instimall
and medium enterprises of these countries). InNbtherlands, workers participate in the sharehelder
meeting, with no voting rights. Also in Austria,ttvione third of the board of directors, althoughptyee
representation cannot intervene in the pay comejienilarly, employees are represented in thesi@ti
boards of steel companies in Luxemburg or in pigeat public companies in Spain and Poland. Other
European countries are introducing this particgpattia the law, as has just happened in Francs, still
being debated as a reform in corporate law, asdark.



determination system through theetriebsrat it has been, in reality, the necessary
counterpoint to the generalization of the purebefal governance model based on the
centrality of creating shareholder value as thg gohl of the business venture.

There have been many sociological and economiciestuithat have tried to
demonstrate the better performance of one mod&iepther, without clarifying which
of the models really does perform. What is cledh& there is no direct relation between
employee participation and company results, asetherno direct relation between
performance and type of company either, say puybliguoted companies and
cooperative¥. The problem, maybe, is in the concept of compeffort -what is the goal
of a participative enterprise, to create share evabn to meet the interests of its
stakeholders through a social and economicallyagusble production?

The patrticipation of employees in the managemedtsirategy bodies ought to
be of particular interest to labour law expertscéuse employees are not just
stakeholders, they are a constituting part of thierprise, since the existence of the
enterprise depends on their work. Their role in Board of directors and appointed
committees may be more efficient than that whick been performed, for instance, by
independent directors (who have occasionally couted to exacerbate the financial
interest of the enterpris€) This last formula was suggested during the detoat
corporate governance of the last quarter of théucgnbut has a serious problem, since
the independent directors ignore the activity a¢ tnterprise, whereas the employees
have been performing it since the origins of theapany.

For the legal construction of this renewed comnadrciotion of enterprise
suggested, there are other elements that are erdiaple. In parallel to the idea of
sustainable economy, there is, in the first pl#oe notion of CSR (see note 47). Inspired
by this idea of CSR we have the attractive propbgabegrestin and Hatchuel on a new

hY

type of company thesbciété a objet social étendu (SOSE)whose organization

®1 The Biedenkopf Commission concluded that there m@aproof of negative economic effect derived
from the companies with a codetermination modele $t¢ans-Bockler-Stiftung, Résultats de la
Commisssion Biedenkopf, Commission gouvernameptale la modernisation du systéme allemand de
co-détermination au niveau de I'entrepriséittp://www.boeckler.de/; 72007, 3.

62 According to theWorld of Work Report 2011” of the ILO, the benefibf the non-financial corporations
in the advanced economies of the first world hasenbmore and more used to pay dividends and tatinve
in financial assets instead of performing produetinvestments, when the creation of employment
basically depends on productive investments, citl{.63 at 64.

&g, Segrestin & A,Hatchuel Refonder I'entreprisk cit.,106 at 114.
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principles would be the equal sharing of compansults, of stock capital and of
management control among shareholders and emplogedsat the same time extends
the freedom and autonomy of management. In the@piof these authors, there should
be a law to regulatettie Enterprisg® with its own charter, setting the collective biesis
action, creative and supportive, under an abs@iiteity: to avoid that short term returns
(classical statement of fiduciary duties) couldedetine the strategy of directors or
managers for the social objective of the companyitéh economic, social and
environmental dimensién This charter would not be alternative but supgetary to
the traditional charter of companies, cooperatieesgroups of economic interest,
provided that we differentiate one from the otWemore radical form of company would
start from the idea of a new “company contracttedito the “work contract” in the case
of employees or to the “shareholding agreement’sf@areholders, whose clauses would
set out the rules on management power (executethéyentrepreneur/manager), a
common pre-established organization and rules erstipportiveness required from the
corporate action.

There would also inspire the new idea of enterpasea separate notion from
publicly quoted companies, the principles behindpesative®®, a minor element in
company law but whose legislative history is as alsl the very regulation on
corporations. One of the main values of cooperatigethat their model of corporation
has been proved particularly apt to the traumatifectss of the recession on

®* The definition in social and political terms givby these authors is of an absolute modernity, Isecau
they are not relevant in themselves, nor the gbahluation of its assets, nor it is defined acaogdo its
foundation partners or the particular techique tmped by them, but according to the capacity of
development of its organization, without limit ihet nature of the goods that it will manufactures th
techniques that it will have to movilise or the gmars that will take part in it. Ibidem, 33.

65 They mention as the model to follow the Law of Qdber 2011 of the State of California, that regedat
a new type of company: the flexible purpose corpona together with other legal projects that séek
create a new type of company, a hybrid betweemn-arfufit corporations and non-profit organizatiqiis
Corporations in Maryland & Vermont states). Seedgr8stin &A.Hatchuel, ult. cit., 109.

66 Cooperative principles such as the company capitadg distributed among worker-partners, every
partner has say and vote in the shareholders ngedhia directors are elected by the worker-parirtes
shareholders meeting approves the pay policy fakers and directors, and benefits are equally share
between worker-partners after company provisiors @deducted. On the other hand, the model of
cooperative company is widely supported by the G$stourse, the new definition of CSR set in
Communication 25 October 2011 expressly states thabperatives, mutuals, and family-owned
businesses, have ownership and governance strsictia¢ can be specially conducive to responsible
business conduct”, ult. cit., 8.



unemployment, because it permits to reallocatenpestto other roles or positions, as has
been demonstrated, in the Spanish case, by theasonguoup Mondragon Corporacion
Cooperativa(MCC)".

Facing a subject like corporate governance, andtadgthat it is necessary to
reform company law, there is no doubt that the dralcture of company management
with two types of decision-making bodies, typichtlze German model, has inspired the
creative controversy between those for and thoséensiit, whilst the defenders of the
anglosaxon governance model have not been abl®rwince anyone of the lesser
efficacy of the European model, based on the exgsteof internal relations between
parties, long-lasting and interdepend@nfEor instance, the proposal by Isabelle Ferreras
of I'entreprise bicaméral®, with a body of representatives of the labour #tees (to
decide by majority on strategic issues) and anatyaresentative of capital investors (to
appoint by majority the members of the board), amhagement accountable before
those two bodies or representative chambers, ahgusbbefore the shareholders, is a
proposal that, in essence, tries to correct treefphrity of the German co-determination
model. In my view, Francois Bloch-Lainé's proposahs more pragmatic and
practicablé’, suggesting back in 1963 to subject corporate m@ree to a combined
management representing capital and workers inpargisory commission to monitor
the directors. That simple, but equally difficudtincorporate into law in the countries of
Southern Europe.

6. Final

7 Mcc is ranked as number 10 among Spanish industoigdorations, with more than 40,000 worker-
partners, with a labour relations model based enpttinciples of participation, information, traigirand
work flexibility, and has managed to keep practicas full level of employment in 2012, at levedsior to
the start of the recession (2007), at a time whiggeunemployment rate is 26.8% in Spain and 13r6%
the Basque Country, thanks to the application ofritial and work measures allowed for in the
corporation’s charter. See J. Mongeloga “comunicacién, la participacion y la formacion dies
trabajadores, nucleo duro de la competitividad yeetpleo en la empre§aRevista del Ministerio de
Empleo y Seguridad Social, n°96, 2012, 96 at 97.

68 - — , .
Boutillier et al. ‘Finacement et gouvernement des entreprises. Exoesptiet convergences

européennes’Revue d’économie politique, 2002, vol.112, n°4GA, 501.

69 |.Ferreras, Gouverner le capitalisn®, cit., 130 at 131.

OF Bloch-Lainé, Pour une réforme de I'entrepriséParis: Ed. du Seuil, 1963),14.
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To date, it is not possible to demonstrate thatehs a corporate governance
model as a reference of economic efficacy, even ks if we pretend to combine
economic efficacy with democratic participation,raflexive and evolutive cooperation
of its stakeholders in the decision-making. Thikkscir pragmatism in our conclusions,
because in all probability the solution to thisusdies in understanding the unavoidable
variety of different developments that free prodwecicapitalism is capable of inventing
and generating. The present regulatory pluralitgompany law, that does not however
manage to satisfy the ideal of a humanly respoaséiterprise that underlies my
thoughts needs a regulatory harmonization -globadisumed by all public powers and
private agents- on the ideal concept of enterpgddee used in the economic relations of
the 2f' century. This can only come from the interrelatwhinternational regulatory
powers (ILO, UN, OCDE, OMC, ISO and other interoatl regulatory bodies) and the
national regulatory systems. Awaiting for such magent surprise from politicians and
institutions, we will welcome future research oge tollective performance of one type or
the other of corporate governance, in the shortlang term, with or without economic
crisis.

In the short term, however, there is evidence ¢ha#is for some optimism on the
possibility of global harmonization around the amgie governance model more suited
to changeable times, which, in contrast with wiesnss to be the case now -and against
all odds- would not be oriented towards the domtingltraliberal shareholder value
model, but towards a corporate governance modele mmlanced between the
representation of the interests of the parties thake it up, besides being socially
responsible. In particular, there is certain cogeace in the EU among company
regulations of state members, towards governanceulae that follow, in one way or
another, the representation of the main stakeheldegrained in the dual structure,
especially in the case of medium and big enterglis&Ve could talk of an emerging
hybridization regulatory process under the cove€ommunity law, through regulatory
techniques originally stemming from hard law andleseve law, and the national
legislative practice in the majority of state memsbelhe clearest example is that, in
those systems less prone to dualization, that lmaw@me-chamber system, there have
however been reforms to introduce non-executivedsodalso called independent) in
publicly quoted companies, which in principle dot mepresent the interests of the
shareholders, indeed in some of these cases thes#ods or independent members
represent the interests of employees, as it fragubappens in big privatised national
companies. We should not reject the idea that sta&t@bers intervene to strengthen the

™ There is a vague opinion among the experts on capananagement that the demands of corporate
governance democratically accountable and sociakponsible cannot be extended, but with multiple
nuances and exceptions, to small and family-ownadinesses, microcompanies and self-employed
workers. See J.P. Landa & R. Otxoa-Errarte.” Pygnesoperativas ante el reto de la RSC:La nueva ISO
26000", Onati Socio-Legal Series, \ol. 2, No. 2, 2012
http://papers.ssrn.com/sol3/papers.cfm?abstrac?0diS865##SSN 2079-5971.




representation of the general interest of the prige -or of the group of its stakeholders-
by these independent members.

This hybridization process is an interesting tremdhe debate on the necessary
reform of corporate governance for thé'2entury, a governance more suited to the era
of technological revolution and economic global@at more in line with the
introduction of principles of democratic managemamd social responsiblity. Because a
rather clear conclusion that arises from the coatpar review of dual (two-chamber)
and one-chamber structures is that very frequeh#yformer respond to the interests of
shareholders (or portfolio managers that may ex®st control over the company),
whereas the latter have a more holistic approa¢heenterprise, by which the interests
of the group of stakeholders are taken into acdéumMainly for this reason dual
governance may be found in the coordinated markeh@mies of European countries
and shows more advantages in the face of the dgakeof global competition and offers
better responses to the social effects derived frentapitalist crisis.

We can also find in this debate on corporate gauera the existence of a higher
interdependence between the institutions of latbawrand company law, and between
these two and economic public law (confirming G#theory about nexus of law). In
my opinion, besides constituting evidence, it isoalhe way that labour experts must
defend and delve in, recognising and safeguardiegontribution made by workers; and
from my point of view the best area where workerayneontribute to the business
activity is via the double route of valuation okthontribution of human capital to the
business venture and the exercise of control imstgcmaking by the representatives of
employees within the institutional mechanisms ratgd by law. This is the basis for the
genesis -irrespective of the type of company- diuananist idea of enterprise in its
conception and values (besides being economicallyle), with an exercise of internal
power democratically controlled by the majority itsf stakeholders, and a responsible
management by managers. This formulation of tha afea humanist enterprise may still
cause certain problems in the framework of natiandustrial relations, political and
union-related problems mainly. However, | still ibgk that to solve the challenge of
corporate governance for the®2dentury is crucial to the strategic redefinitiochnew
objectives and instruments of union action whicll Veiad to a renewed and modern
unionism, and to smarter managers, more awareesponsible.

2 M.Boutillier et al. ‘Finacement et gouvernement des entreprises. Excsptet convergences

européenndscit., 535.
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