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tures of this new situation. The PPL removed the service management contract, substituting it for the concession of services and the people's service contract, where the criterion of

Rosa Urbanos-Garrido

delimitation between both formulas is the transfer, or not, of

Complutense University of Madrid

the operational risk to the contractor (table1).

Vicente Ortún

The concessionaire is understood to assume an operational

Pompeu Fabra University

risk when there is no guarantee that, under normal operating
conditions, they will recover the investments they make or
cover the costs incurred as a consequence of performing the

The recent reform of public procurement

work that is the subject of the concession. The risks transfer-

The current framework for procurement within the private he-

red to the concessionaire must involve real exposure to

alth sector by public administrations underwent some subs-

market uncertainties, implying that any estimated potential

tantial changes with the recent Public Procurement Law of

loss incurred by the concessionaire is not merely nominal or

2017 (PPL). Although the legal complexities call for referral to

small.

specialised literature (Domínguez Martín, 2019), it seems inexcusable not to begin by highlighting some of the main fea-

"Personal health service contracts" should be added to these
modalities as they can evade the concurrence rules of a ser-

1 The authors are extremely grateful for the funding of the Ministry
of Economy and Competitiveness (Project ECO2017-83771-C32-R, Public-Private Liaison in Health), of the R&D State Programme aimed at societal challenges.

vice contract when carried out through non-contractual formulas: reserve and concerted action. In this sense, regional
regulations have already been passed (Law 7/2017, of the 30th
of March, by the Valencian Government) which provide for mo-
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Table 1. Types of contracts in the public sector

Is a public service

The operational risk is transferred

The risk is not transferred

Public service concession contract (articles 15, 284
and 285)

Service contract that involves direct provisions
in favour of the citizen
(articles 17 and 312)

Is not a public service

Service concession contract (articles 15, 285 and
onwards)

Service contract (articles 17 and 308 and 313)
Service contract that involves direct provisions
that are not public services (article 312)

Source: modified from García Rosa (2018).

dalities for the management of health benefits, as well as the

which they wish to provide themselves or to organise them in

direct management or management by own means, and the

a way that does not involve public procurement" (Directive

indirect management in accordance with some of the formulas

2014/24/EU).

established in the regulations on public sector contracts, that
which corresponds to concerted action agreements with public

However, the PPL cannot be expected to address issues that

entities or with private non-profit entities which are unattached

are specific to different areas, such as labour relations, which

or created ad hoc by another non-profit company or group of

are, for contractual purposes, of significant importance in the

companies, seeing these agreements as "organisational instru-

medium and long term in a sector such as health, which is

ments of a non-contractual nature".

labour-intensive and requires a high level of qualification and
specificity. Thus, for the 10 years of maximum duration inten-

Thus, the new relational framework between the health admi-

ded for health service concessions (table 2), the first contrac-

nistrations and private operators, despite modifying some of

tor must recruit the set of professionals who will provide the

the formulas available, does not alter the basic balances that

service, and will also continue to do so for the rest of their

existed previously. Given the extent of a priori oppositions to

professional life by successive subrogation — private or public

these relationships that, regardless of their legitimacy, are ba-

—, if they do not voluntarily decide to change jobs.

sed on inexact data and facts, it should be highlighted that
the PPL explains that "the public powers are still free to pro-

Ultimately, this regulatory harmonisation should result in signi-

vide certain categories of services themselves, specifically,

ficant margins in order to manage more adequately based on

services that are known as 'services for people'". The trans-

the characteristics of the services and the agreements to be

ferred directives also state that "no provision obliges Member

established. But this expanded panoply means that the opti-

States to subcontract or outsource the provision of services

ons adopted come to depend on the limited knowledge of

Table 2. Duration of concession contracts.
Types of concession

Maximum duration (including extensions)

Specifications

Works concession and service concession
(article 29.6-a)

Maximum 40 years

Those of service concession only if they include
the execution of works and implementation of
a service

Concession of services that are not related
to the healthcare service provisions (article
29.6-b)

Maximum 25 years

Implementation of a service that is not related
to the healthcare service provisions

Concession of services for the provision of
health services (article 29.6-c)

Maximum 10 years

Including the implementation of a service with
the objective of providing health services as
long as they are not included in 29.6-a

Source: own elaboration using Law 9/2017, on public sector contracts.

5 2

•

E c o n o m i c

J o u r n a l

o f

C a t a l o n i a

advantages and risks surrounding the different types of relati-

comprehensive medical assistance in certain areas of health-

onship, the perceptions and feelings regarding them, as well

care). With regard to collaboration in the field of primary care,

as the willingness or resistance towards different procure-

the few studies available that evaluate associative-based en-

ment mechanisms. In this sense, the competences, skills and

tities (EBAs), something experienced exclusively in the

dispositions of the technical bodies involved in the design,

Catalan sphere made up of cooperatives of professionals

quantification, qualification and supervision of these agree-

with which the Catalan Health Service arranges assistance in

ments is critical, given the important discretion involved in

exchange for capital, show positive results both from the

their decisions, far greater than the objective responsibilities

perspective of cost savings and quality and satisfaction indi-

they face. In view of the executions shown above — practica-

cators (Ledesma, 2012). However, with regard to specialised

lly modelled concession contracts, identical over a decade,

care, there is no conclusive evidence that tilts the balance

the absence of credible penalisation provisions true to the

towards private entities.

risks of partial breaches of an implausible rescission, suspicious absent-mindedness or systematic omissions, etc. —, the

The usual practices for measuring the efficiency of health or-

minimum caution required would be overwhelming transpa-

ganisations indicate that rather than the model (public or pri-

rency throughout the procurement process, allowing inappro-

vate), what matters is the specific way in which each centre is

priate guidelines, custom designs, vagueness or punishable

managed (Alonso et al., 2015; Peiró, 2017). A recent study

non-specifications to be detected, highlighted and corrected

(Pérez-Romero et al., 2019) suggests that a flexible hospital

in time, among other unacceptable shortcomings and weak-

regulation and management framework tends to be associa-

nesses.

ted with greater efficiency. However, one must highlight the
excessively productivist orientation of the majority of these

This said, it seems fitting to highlight that, in some of the sti-

studies. The few studies that incorporate end result and qua-

pulations in these new regulations, we are seeing hopeful in-

lity indicators illustrate that there are no significant differences

vestments starting to be made in the burden of justifiable

in terms of clinical adequacy, safety, efficiency and effective-

proof of a certain choice or, at least, the review of a previous

ness (Serra et al., 2017; Comendeiro-Maaløe et al., 2019a).

one. Specifically, in the PPL articles covering the new rescue

A handful of reports, on the other hand, warn of the problems

regulation through direct management by Administration,

associated with highly complex collaboration contracts, such

which is admitted for reasons of public interest even in spite

as those characterised by the newest procurement formulas

of the sound management of its holder. However, the reversal

(work and service administrative concessions). These include

of the concession also requires proof that direct management

the limitations on the effective competition that these con-

is more effective and efficient than that of the concessionaire

tracts, when put into practice, have brought about (CNC,

(article 279). Although it may be a source of scandal for some,

2013), the absence of explicit quality objectives or the poor

we consider that the demand — albeit generalised — for re-

monitoring of the different aspects (financial and clinical) of

asonable, evidence-based justification, not merely a priori, of

the contractual relationship (Syndicate of Accounts, 2017

the superiority in effectiveness and efficiency of the proposed

and 2018). Subsequently, the risks of failure in the integrality

alternative, will always be preferable to any prejudiced as-

of the health service or the loss of clinical knowledge that may

sumption.

be derived from some outsourcing processes should be noted (Meneu and Urbanos, 2018).

The experience of public-private collaboration in
Spanish healthcare: what do we know?

Also, European evidence does not support the thesis that pri-

The absence of a true evaluation culture in the Spanish

vately run centres are systematically superior to public ones.

Administration makes it difficult to obtain abundant and rigo-

The review work of Tynkkynen et al. (2018) indicates that, in

rous evidence as to how the different health management

general terms, public hospitals tend to perform better than

formulas have functioned up to this point, be they entirely

private non-profit providers and that the latter, in turn, per-

public or stemming from a public-private collaboration (this

forms marginally better than for-profit private providers. On

last group includes the traditional agreements to the com-

their part, Kruse et al. (2017) agree that public hospitals in a

plex contracts of administrative concessions, which provide

good number of European countries are at least as efficient (if
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of Health in 2014. In the Valencian Community, the reversal

In Europe, Spain is one of the
nations that attaches the most
importance to the work of the
state in guaranteeing a decent
standard of living, particularly
when it comes to providing
universal health coverage.

of the concessions was one of the star measures in the leftwing parties' electoral campaign in 2015, which has so far
resulted in the non-renewal of the Alzira contract when it expired in 20182.
It can be concluded that the decisions, of one type or another,
on relations between the public and private sector, have been
more the fruit of ideology than of a calm debate allowing the
virtues and risks of different management models to be analysed objectively. Advocates for granting the private sector a

not more so) than private centres, and conclude that the

more prominent role ignored the fact that, on some occasi-

growth of private provision in hospitals is not related to impro-

ons, those obligated to act in general interest prioritised, ins-

vements in performance.

tead, the defence of particular interests, and also perverted
their own market game rules: risk-taking as a requirement for

Certainly, the growth of collaboration formulas with the priva-

obtaining economic gain (Gimeno-Feliu et al., 2018). On their

te sector has been fundamentally based on the promise of

part, supporters of keeping management in a purely public

potential improvements in management efficiency than on a

environment unsettled the ghost of privatisation, thus contri-

contrasted reality. This prejudice, combined with the possibi-

buting to the social delegitimisation of the public-private part-

lity that the concession contracts granted governments the

nership (CPP).

opportunity to invest significantly while dodging (at least at
first) the public debt limitations, helps to explain the recourse

We must not forget that, in terms of some services, the res-

to these formulas over the last two decades. In this regard,

ponsibility that citizens attribute to the public sector is extra-

the European Court of Auditors (ECA) recommends that, lo-

ordinarily high. In Europe, Spain is one of the nations that at-

oking forward, procurement decisions with the private sector

taches the most importance to the work of the state in gua-

be based on "sound comparative analysis" that allows the

ranteeing a decent standard of living, particularly when it co-

best option to be selected (European Court of Auditors,

mes to providing universal health coverage. According to the

2018).

2019 Values Survey by the BBVA Foundation, 87% of those
interviewed believe that the State has a great deal of respon-

Nevertheless, and no matter how much it is claimed that pu-

sibility in ensuring health coverage, compared to an average

blic decisions are "evidence-based", the whole process of

of 70% in neighbouring countries (Italy, France, Germany and

collective choice is influenced by the interaction between vo-

the United Kingdom).

ters and politicians. Popular pressure has significantly conditioned what has happened in Spain with some concession

According to the same survey, the perception of corruption

contracts in recent years. Thus, the attempt of the

(on a scale of 0 to 10) is also higher in Spain (8.4) than in other

Autonomous Community of Madrid to approve new tenders

surrounding countries (6.7). This perception is also justified by

to transfer the management of 6 hospitals and 27 health

the decline in our transparency and good governance indica-

centres to the private sector (Plan of sustainability guarante-

tors following the Great Recession. It is important to remem-

es for the public health system 2012) was halted as a conse-

ber that the institutional context plays a crucial role in the func-

quence of the "White Tide" mobilisations, a movement

tioning of the different public-private collaboration formulas,

against cutbacks in healthcare and "privatisation" which in-

so that in environments where there is a significant regulatory

volved a significant part of health professionals. Finally, and

capture, the risks associated with these formulas can easily

after the Superior Court of Justice in Madrid placed a pre-

exceed their advantages. As Gimeno-Feliu et al. (2018) remind

cautionary halt on the process of outsourcing management,
the government of the community abandoned its intentions,
which led to the resignation of the Community's then Minister
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2 An analysis of the reversal process of the Alzira concession can
be found at Comendeiro-Maaløe et al., 2019b.

us, the success of any public-private collaboration initiative is

Authority of Fiscal Responsibility (AIReF), which has been in

based on three transversal elements: legal certainty, transpa-

operation since 2013, or the Supervisory Office for Public

rency and accountability. The deficits registered in these ele-

Procurement, created by Law 9/2017 and awaiting provision,

ments go a long way to explain the problems that have occur-

which will be key for the design that lends its title to this article.

red in the CPPs, and they are behind the most recent scandals in the relationship between the public and private sector

The economic benefits obtained from the private provision of

in the healthcare field (like that of the company Fresenius in

public services may be socially convenient if they reward effi-

Spain and other countries, or the fall of the giant Carillion in the

ciency, innovation and offset risk, but will be socially detrimen-

United Kingdom3).

tal if obtained on the basis of restricting competition, taking
advantage of contacts and regulatory capture (wealth creates

This implies that any regulatory proposal related to the procu-

power, power creates wealth) (García-Altés and Ortún, 2018).

rement formulas between public administrations and private
health organisations must address the current institutional

As mentioned in the first section of this article, concerted acti-

context and/or recommend institutional reforms that favour

on in the social, health and education sectors constitutes a

synergies between both sectors.

new relational instrument with the non-contractual public administration, with public funding, access and control. Article

How can the collaboration between the public and
private sectors be improved?

11.6 of Law 9/2017 on public sector contracts states: The pro-

In a world that is increasingly globalised in services (75% of

Law, provided that this is done without needing to sign public

the European GDP) like those of health and social care, what

contracts, through, among other means, the simple financing

can be done to prevent Spain from facing a "confiscation" not

of these services or the concession of licences or authorisati-

just in terms of these areas, but also public universities?

ons to all entities that meet the conditions previously imple-

vision of social services by private entities is excluded from this

mented by the contracting authority, without limits or fees, and
We are basing ourselves on what is written above and on

that said system guarantees sufficient publicity and complies

previous work in a scenario of the progressive sclerosis of

with the principles of transparency and non-discrimination".

public management: "We need very good public management

The

(more than just better) to guarantee the operation of both the

Communities the power to legislate using non-contractual ins-

most intense forms of public-private collaboration and the

truments. Many have already done so and not necessarily re-

more conservative or regressive options to republicise and re-

serving this "concerted social action" for non-profit organisati-

nationalise, in a return to the past that is unjustifiable for a 21st

ons. It is, therefore, an ad hoc solution adapted to the status

century society", (Meneu and Urbanos, 2018). We know how

quo, suitable for services without economies of scale and

to improve the quality of the policy and the design of our insti-

which do not compete with each other.

49a

additional

provision

gives

the

Autonomous

tutions (Hernández, 2018) thanks, in part, to the beneficial influence of the European Union, for example, promoting evalu-

We know, however, that the level of competition is an exoge-

ation or providing help with bodies such as the Independent

nous factor that affects the quality of management. And even

3 Fresenius is a leading global dialysis service company, sanctioned
for bribing doctors from the health service to refer patients to their
centres, as well as for carrying out other corrupt practices in order
to obtain privileged information or have an influence on the drafting
of the technical specifications of public tenders (Securities and
Exchange Commission, 2019). Equally, Carillion was one of the main
contractors in construction concessions in the United Kingdom,
with significant presence in the healthcare sector. Its bankruptcy,
along with estimates of the cost that current public-private collaboration contracts will incur the British government over the next few
years (nearly 200 billion pounds by the end of 2040, according to the
National Audit Office), forced the then Minister of UK Finances to
announce that no new concession contracts were to be initiated.

though the healthcare sector is more "Amazon-proof" than
other sectors, we must go about introducing the idea that the
resources received by a health organisation will depend, initially and to a minimum, on the quality that it offers compared to
its equivalents. We must go beyond the status quo, especially
in the health services furthest removed from "local craftsmanship" susceptible to concerted action. Those aware of the
economies of scale, range and learning required to innovate in
a world where genetic editing techniques, neural interfaces or
artificial intelligence have long been realities that are hard to
ignore, have to keep pace with organisational change in a re-

E c o n o m i c

J o u r n a l

o f

C a t a l o n i a

•

5 5

gulatory context that facilitates competitive public procure-

should be used to encourage competition, the quality of the

ment between the Administration and the private sector.

service contracted and, ultimately, efficiency in the use of public resources.

The dichotomy between a service contract with transfer of
risks, and a service contract without, must be overcome with

But more than the competition between the private bodies

a medium and long-term vision that learns from experiences

that form contracts with the Administration, it is urgent to sti-

such as those of the Netherlands. Transferring risks like they

mulate competition by comparison so that funding is mana-

did there not only required the removal of incentives for se-

ged collectively, between the aforementioned actors and the

lection by insurance companies through risk-adjusted capital

public entities and also, between the latter themselves, so-

payments. It also required a gradual transfer over time, from

mething of particular interest. Competition by comparison

almost nothing at the beginning to a major transfer of risk

between public sector entities creates both civic culture

twenty years later. It is important to highlight that both lear-

(which stimulates accountability) and data and algorithms

ning — about how to adjust according to risk — and perse-

that can greatly help to reduce asymmetry in information

verance and predictability in policies are essential in relati-

(which would favour other agents, for-profit or not-for-profit,

onships between the public administrations and the private

entering into the public services market).

sector.
Public sector entities where there is room for competition by
The aforementioned dichotomy, with and without the transfer

comparison can be encouraged by the National Markets and

of risk, also affects other types of public-private collaborati-

Competition Commission (CNMC) and the AIReF on the ba-

ons, particularly those involving investment in infrastructures.

sis of three recently developed pillars:

Whether there is full or partial public risk, the investment counts as public expenditure. It would be more logical, as sug-

• The growing social demand for transparency, a necessary

gested by Andreu Mas-Colell (2018), to give economic mea-

condition for achieving democracy and efficiency. The

ning to the European accounting standards and adjust the

commitment to meeting this demand should also be strong

part of the investment that is considered public according to

enough so as not to renounce it by giving credit to the ima-

the level of risk assumed, something that has always been

ginative pretexts of those who defend their own interests,

done in the financial sector.

resisting with cartelised stubbornness.

The legal framework for procurement with the private sector

• The substantially increased technical possibility of providing

offers sufficient, and fortunately homogeneous, menus within

very rich data, broken down by centres, on usage, satisfac-

the EU, with a record in health that does not rule out a good

tion, results, etc. This is a possibility that didn't exist 10 or

use of this framework (Meneu and Urbans, 2018). However,

20 years ago. In an age where data as a fundamental input,

the incompetent way of contracting infrastructures, which

one simply cannot turn one's back on all of the emerging

has a substantial impact on public opinion, weighs heavily:

artificial intelligence applications that can be used, not only

the radial roads of Madrid, the Perthus tunnel and the Castor

to diagnose macular degeneration better than an ophthal-

gas deposit are clear examples. In all three cases, the profits

mologist themselves, but also to compare health centres

made from construction largely offset the loss of the little pri-

(or educators) better than any classical frontier analysis.

vate capital contributed by the concessionaires. Public loss
was, however, tremendous (Bel et al., 2019).

• A new procurement regulatory framework, adaptable and
monitored by the EU, authorities like the CNMC and res-

Therefore, and in line with what the Independent Office for

ponsible citizens, aimed both at positive regulation and a

the Regulation and Supervision of Procurement pointed out

better operation of the public sector.

in their first report (Oirescon, 2019), we insist on highlighting
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that there is significant room for improvement in the design of

In short, nothing new: competition for transparency (with an

these specifications, the conditions stipulated in the con-

unprecedented wealth of data, and a modern and sound legal

tracts and the monitoring and supervision of these, which

framework). Of course, starting by giving a small example that
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can be built upon, without relying on permanent protectionism, in a society where there will increasingly be only one way
to do things: do them like the one who does them best. n
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