
Basic rules and doctrines in European Copyright Law: 
an Economic Analysis 

 
 

← Acquisition of the copyright by mere creation 
 
In copyright there is no ex ante verification of 
requirements by an Agency. No Government agency 
awards copyrights. 
 
Copyright registers serve evidentiary purposes and 
possess some advantages for enforcement, but do not 
determine the right. This is opposite to what we observe 
in patent Law or trademark Law. 
 
Reasons: 
 
1. High costs of ex ante verification 
  
2. Low benefits of ex ante verification 

 
3. Possible differences inside subject matter of copyright 

 
 
 

 ← Independent creation (or accidental duplication) 
 
 
 1) Contrary to what happens in patent Law, who 

accidentally duplicates an existing work: 
 

    -Does not infringe the copyright of the previous 
creator 

 



    -Is entitled to copyright protection for the 
duplicative work 

 
2)  Reasons for allowing independent creation in 

copyright Law: 
 

    - cost of preventing independent creation are 
high 

 
    - benefits in higher revenues are low (because 

probability is small) 
 
     - Does not involve free-riding 
 
 3) Possible difference between literary and popular 

music cases→probability is relatively high in the 
latter 

 
 
↑ Idea – expression
 
 Reasons for not protecting ideas: 
 
 1)  If ideas were protected 
 
   ⇒  cost of expression for later authors will rise 

significantly (creation of new ideas, circumvention, 
transaction cost of licensing 

     ⇓ 
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 2) It is likely to be Pareto optimal (all prospective 

authors would agree in advance to no protection for 
ideas) 



 
 3)  Encourage rent seeking and banking of ideas 
 
   because costs of developing a new idea are low 

relative to rewards of an exclusive right upon an idea 
having an infinite number of applications, uses, and 
expressions  

 
 
 4)  Administrative and enforcement costs of 

protecting ideas will be very high 
 
 5)  Increase in transaction costs of licensing  
 
 6)  Possible distinction between fiction and Theory 
 
   a) There is usually little originality in fiction (authors 

take most from tradition) at little cost (little 
incentive necessary to create, and increase in 
expression costs) 

 
   b) Theory 

 Other incentives 
 Dangerous monopoly  
great cost 
but 

 

 Difficult to enforce 
 

 

Simultaneous discovery 
 
 
 7)  Merger of ideas and expression 
 
   When granting copyright protection to a certain 

expression of an idea would mean that all 



possibilities of future use of the substance are 
exhausted, copyright is denied, because “idea and 
expression have become inseparable” 

 
Application of the doctrine in American copyright 
Law: 

   - look and feel of a computer program interface 
   - architectural features of buildings 
   - technique in writing, music, etc. 
 

In copyright Law of most European countries this 
doctrine is not recognized nor used. 

 
  8) Criteria to separate idea from expression 

 
 
    Learned Hand doctrine

 
In Nichols v. Universal Pictures Corp. ∏ Abstractions 
test 

 
Upon any work, a great number of patterns of 
increasing generality will fit equally well, as more and 
more of the incident is left out… The last one consists 
only of its title: but there is a point in this series of 
abstractions where they are no longer protected, since 
otherwise the playwright could prevent the use of his 
"ideas" to which his property is never extended 

 
 
   Wiley's test
 
   Steps: 
 



- Judge decides that the defendant took from the 
plaintiffs work and what did he take 

 
  - Expert opinion on that whether this part or aspect is 

original  → 
   1/  is the result of costly creative effort 
   2/  presumptively relied on the promise of 

copyright 
  
 
 
→ Derivative works
  
 

 Both copyright Law in Europe and the US award the 
copyright holder the right to authorise transformative 
uses of the work that lead to a work derived from the 
first→ derivative works, such as translations, movie 
versions of a novel or a videogame 

 
 European and US Law diverge on what happens with 
copyright in the derivative work: in Europe, the author 
of the legitimate derivative work has a copyright in it. 
In the US, only if the first author has assigned the 
copyright 

 
  Reasons for giving the right only to the original creator 
 

- Eliminate distortions in timing for works based on 
the original work 

 
  -   Reduce transaction costs by concentrating all 

rights in one hand  
 



  -   Reduce bilateral monopoly, because second-order 
derivative works (based not on the original, but on 
the derivative work) would not require the consent 
of 2 rightholders 

 
  Reasons for giving a right to second creator 
 
  - Incentives for derivation 
 

- No substitutability to original work 
 
- Knowledge of the market of that kind of derivative 

works 
 

- Transaction costs do not increase because a contract 
is needed in the first place to authorise the 
derivative work 

 
- Majoritarian default rules: most contracts give the 

rights to the derivator 
 
  Special cases of parodies and burlesques   
 

↓ Work for hire 
 

In US copyright Law when a work is created by an 
employee or a commissioned author, the copyright 
belongs to the employer or the commissioner. 
 
In European copyright Law rules are different: 
 
1. Commissioned authors are the copyright holders  
 



2. Employer receives the copyright only if creation was 
made in the course of the employment (burden of 
proof→ employer) 

 
3. In several countries, even if the result of the 

employment duties, except otherwise agreed, the 
employer only receives an exclusive licence to use 
as required by the nature of the employer’s 
activities 

 
 
Economic reasons in favour of awarding copyright to 
the employer 
 
1. A fraction of the know-how in the work comes from 

the employer 
2. When many employees participate it is efficient to 

concentrate rights in one hand 
3. Best risk-shifting scheme, given that employers are 

typically less risk-averse than employees 
4. Saves transaction costs because it is the solution 

typically preferred 
 
But 
 
1. These reasons do not apply to commissioned 

authors, who in effect are independent contractors 
(3rd party visibility, transparent market in 
commissioned works). 

 
2.  These reasons do not apply to cases in which the 

initiative, knowledge of the market and mobility 
correspond to the employee 

 



↓ Collaborative vs. collective works
 
  
In collaborative works, copyright jointly belongs to the 
collaborative authors. In collective works the right holder is 
only one, the person (usually, a firm) having the initiative of 
the work and attaching its name to it (encyclopedias, 
dictionaries, etc.) In some countries, for the 2nd category 
only a special presumptive license exists. 
 
 
↓ Term
 
Economic reasons for temporally limiting copyright 
 
1. Tracing costs of the right holder increase significantly 
with time, and at an increasing rate 
 
2. Transaction costs to create new works increase if a 
license is necessary, no matter how old the work to be used 
is 
 
3. Given copyright deadweight loss due to pricing above 
marginal cost, the right should not go beyond the point in 
which enough incentives for creation have been provided 
 
4. Discounting of future profits dramatically weakens the 
incentive effects of a long copyright 
 
Is the European copyright term (life + 70 years) = American 
Term, or the 50 years for neighbouring rights too long? 
 
From an economic perspective the answer is probably 
affirmative, due to 



 
   - Very high tracing costs that a post-mortem term 

implies in many cases 
 

   - Taking discounting to present value into account, 
even with very moderate discount rates one could 
get almost the same incentive to create with much 
shorter terms  

 
- The present term assumes very strong altruism on 

the part of authors towards heirs and surviving 
relatives 

 
-  Retroactive extensions of copyright term are 

particularly negative from an economic point of view: 
 

o No incentive effect can be achieved, unless one 
assumes perfect foresight by authors of 
prospective future extensions of copyright (an 
heroic assumption) 

o Retroactive extensions are emphatically prone 
to rent-seeking and political lobbying efforts to 
obtain or eliminate rents, all with no social 
value  

 
↓ Protection for non-authors 
 
European copyright Law awards exclusive rights to non-
authors 
 

 Publishers of unpublished works in the public 
domain (art. 4 Term Directive) and editors of critical 
editions of works in the public domain (art. 5 Term 
Directive) 



 
Exception to the rule that there are no IP rights in 
“abandoned” property → Higher transaction costs of 
IP compared to ordinary property and little incentive 
effects of rights  
 
 

 Performers and producers rights 
 
Performers and producers do not create new 
informational goods → no incentive effects for creating 
new information 
 
But high fixed costs of producing the good 
(performance, film), and low, even zero marginal cost 
of production  
 
Does this call for an additional set of IP rights? 
 
 Sweat of the brow foundations for IP rights 
 
 Sub-division of property rights according to uses 
 
 Avoiding congestion 
 
 Increased transaction costs for licensing uses 
 

Potential bilateral monopoly (avoidable through 
exclusion rights transformed into rights to an 
equitable remuneration) 


